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References are made throughout this bulletin to the Michi-
gan Drain Code. Mumbers in porentheses refer to the
relevant sections of the Code which Is Act No. 40, Public
Act of 1954, s amended, State of Michigan. lo specific
cases direct reference to the stal should be made. In
many instonces compatent legal help will be necessary.




DRAIN
LAW

Tris BuLLenin Sussarizes in non-technical language
the mast relevant parts of the Michigan Drain Code
and the applicable common law of drainage. It will
acquaint the reader with the drain procedures
understand how the

general way so he may better

in law affects him.
PART 1 discusses property rights and responsibili
ties {common law rules).

PART II discusses group organization for drainage.
A table is included which summarizes the legal pro-
districts and

dr

cedures for establishing new drai

improving existing drains. Other sections of the Mich
igan Drain Code also are discussed.

PART I11 discusses some of the financial and tech-
nical assistance available for drainage improvements.

I. Property Rights and Responsibilities

F bout property rights
and responsibilities as they are affected by drainage?
If a conflict arises in the disposal of excess water, what
will the courts interprer as a legal and reasonable
action and what is illeg le? Much of
the law in this area has been developed over the years
by the courts as they I| we settled ~|n~(|ln disputes,
ations concerning  drainage
are called

st, what does the law say

and unreasona

I'he following summari
are not written in the
common law.

statute books and

MNATURAL FI.GW RIGHTS
The Mi courts have
of natur

accepted the general rule

walers
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created by rain or snow must be allowed to flow un-
restricted on to lower land holdings over the natural

waler courses, As a gene rule, landowners may not

artificially concenirate or increase the velocity of

5. Likewise, landowners may not dam up

surface wat
er course and force natural water Hows to back

a
up and to flood other land holdings, A
however, use normal farming methods which pre
acing, contour farm

arm

may

tices such as te
g and filling in sag holes. Landowners have the re
sponsibility of providing for abnormal flows of water
produced by their actions. Costs of providing l[or the
fage system must

ably include |

abnormal flows within the lower dr

ndividuals who benefit from the

be borne by the
drainage improvement.

The foregoing common law rules and n_;.prumhllnln
generally apply whether drain improvements are
ried on by individuals, private groups, or by
tized into public drainage districts.

ors Orge

PRESCRIPTIVE RIGHTS

T'he natu
A preseriptive right to change the natural flow may
be recognized by the courts if the artificial drainage
has not been protested by the affected landowners for
a period of 15 years. This then becomes a perm
right to continue the artificial drainage the manner
it was made during this 15 year period.

I'he above description of property rights indicates
some of the general rules governing disputes between
landowners over the disposal of excess surface water.
For information on a specific case it would be well to
consult a lawyer. Most dr
informally but in the final analysis, rights cannot be
determined except by a court of law.

his may be lost in certain cases,

et

inage conflicts are settled




Il. Group Org for g

rules by which

second kind of legal question concerns the
duals may organize to solve drai
age problems. The simplest case arises when a land-
owner wishes to obtain permission to run his artific

drainage water in ditches or tiles across the property
of a neighbor and into a natural outlet. The land-
st negotiate with his neighbor to obtain
ght. This may be done cither (a) by a deed o
(b) by granting cascment. Either of which, after
being recorded, gives notice to all of the existence of
the right. This prevents misunderstanding in the fu-
ture even il ownership of the property should change.

Organized Drainage Districts—
The Michigan Drain Code

Not all drainage problems can be solved by agree-
ment between individual landowners. Some regu
governmental group action through a drainage or-
ganization to decide such questions as:

What kind of improvements should be made, and
where they should be located

How the rights of way may be obtained

How the cost should be shared.

The Michigan Drain Code provides a statutory pro-
ng these decisions which result in bene.
fits for the public health, convenience and welfare.!
The establishm
of existing drains depends largely on the initiative of
landowners. The procedural steps are outlined in the
Michigan Drain Code. Landowners should consult
their County Drain Commissioner and other county
officials who are familiar with the latest law
iled local information.

OWner

this

o

cedure for m

it of new drains and improvements

d can

provide de

PROCEDURES FOR ESTABLISHING MEW DRAINS
AND IMPROVING EXISTING DRAINS

The legal procedures for establishing new drains
and existing drains ave set forth in the table beginning
on page 8. The reader may best use the table by first
noting whether he s interested in establishing a
drain or improving an existing drain?, and then
whether it is in one county or more than one. If the
area of interest is all within one county, and it is a
clean-out of an existing drain, the reader would refer
to Step No. 3 in the right hand column,

| Numbers in parentheses throughout this bulletin refer lo the
relevant Sections of the Michigan Drain Code which is Act No.
#0, Public Acts of 1956 as amended.

2improving old dreins includes sueh practices os rl'mm-u,.
widening, deepening, straightening, extending, tiling, and re.
locating existing drains.

rainage areas wholly within one county can be
blished as County Dr
¢ the County Drain Cow
volving more than one county become Inter-County
Drainage Districts administered by an Inter-County
Drain 1
il the Director of the Michi
gan Department of Agriculure or his deputy who

ge Districts administered

niissioner

Drainage arcas

ol ¢

1 county affected &

serves as chairr

Other procedures for consolidation, maintenance,
dams, obstructions, tiling, access, public health drains,

and water management districts are discussed below,

CONSOLIDATION OF DRAINAGE DISTRICTS

Any two or more drainage districts or parts of dis

tricts within or among counties be consolidated.
A petition must be filed with the Drain Commissioner
setting forth the reasons for the consolidation. The
proposed district may includ,
(H11-8)
: The petition must be signed by 50 land-
rs |l the number of landowners in the proposed
consolidated district is more than 100 or 50 percent of
the landowners in the propesed consolidated
il there are less than 100,

In the case of a proposed consolidation within a
county the Drain Commissioner appoints a Board of
Determination of three disinterested
ounty consolidation proposal, the
ige Board acts as the Board of De-

lands not within any

li:lg district.

ow

rict

andowners, In

termination.
PusLic Mg

The Board of
conducts a meeting whe
consolidated district may appear lor or ags

Determination
landowners in the proposed

st the

enlarged district. No vote of the landowners is taken.
After hearing the evidence, the Board then determines
by ¥ ion is con-
ducive to public health, cony I the
I pract b-
lished and landowners may then proceed to petition

ority vote il the proposed consalid

ience or we C.

consolidation is [ouy al, a new districe is ¢

for drain improvements according to procedures out-
lined on pages 8 to 16,

MAINTENANCE AND REPAIR COSTS

I'he law affecting dr: ge distric
nual inspection of bath eount
by the Drain € ission P
appointed by him. I tenance and repair of
drain are needed, the Drain Commissioner may spend
in any one year without petition, up to $500 per mi

requires an an-
i inter-county drains
T OF S0me o

persan

or one percent ol the original cost of the dra




one v

. I the particular drain budget does not have
sufficient funds to pay these expenses, the Drain Com-
missioner is authorized to reassess the land in the
district.

I an expenditure is red
$500 per mile or one percent of the original cost, it
must be approved by not less than 50 per cent of the
legislative bodies ol the ci
Each taxpayer must be notified by firstclass mail of
his assessment if the costs exceed $500 per mile or one
al cost of construction. (196)

vived which is greater than

es and wownships involved.

percent of the origi
DAMS IN DRAINS

Another part of the Drain Code ol importance 1o
s the landowner's rights in the
or inter-county drains for beneh

[armers conce

W
I
water level and seepage in dr:
constructed o

ng of county

rposes, Dams may be established to control the flow,
i Dams may also be
provide for drainage by the use of

pumps or other mechanical means, for the purposes
ol irvigation, and for protecting lands.  ($51-6)
a dam in a drain,

I'o construc

a petition to the
Drain Commissioner is necessary stating the purpose
of the dam, the location ol the dam, and the proposed

method of operating the dam o provide the benefits
desired.
landholders equal to one hall of the
crossed by the drain above the dam site.

I'he petition must be signed by a number of

ndholdings
The D
ity of the dam

Commissioner must pass on the practi
proposal just as in the case of the application to estab
lish a drainage district. Dams o

in inter-county dr

ilso be constructed

w using similar procedures,
Il the proposed dam is determined pi

the regular procedures for acquiring the

letting of contract, apportionment of benefits
pertinent. All landowners who

if they des

costs, and review

benehit from the d . contract with

nstruct the dam and
nd all ol the
n Commissioner,

the Drain Comm
I
expenses incurred by the Dra

Structures to improve the fllow of the drain also may
be petitioned for under the proceedings outlined on
pages 8 to 16 for improving county and inter-county
drains.

ner o ¢

ay all of the expenses ol construction

ESTABLISHMENT OF BRIDGE OVER DRAINS

least one bridge, culvert or ford must be con-
structed to provide access to disconnected portions of
a farm due to the establishment or improvement of a
drain, The initial cost of the bridge, culvert or ford
is born by the drainage district. Aflter construction,
intained by the landowner.

(322)

the crossing must be

OBSTRUCTING AND POLLUTING DRAINS

dr:
Anyone lessening the crosssectional area or
ble for the cost of removing the
obstruction. This docs not apply to natr
he D

Except for s cannot be ob-

structed,

approved da

size of a drain is

I obstruc-

tions, however. 1 Commissioner must
the rJlil nding |
1l not remaoved, 11||- i
to have the obstruction removed at the expense of the
offending party, Railroad and telegraph companics

cannot decrease the size of the drain nor can roads

n Commissioner has authority

and bridges be built to interfere with the natural
inage pattern or restrict the How in
(421.9)

No one can discharge sews
county d

xisting drains

or waste water in a
e of pro
ducing detrimental deposits, objectional odor nui-
nju nage condu or pollution that
ious to the public health or livestock and fish.

or inte

~county drain cap:

s

is inju
However, sewage and other wastes may be discharged
in the drain il none of the above injuries can be shown
discharge  into  the
provides for the construction of dis-

to result  from  their drain,
I'he o

posal plants and ki

n |l

tion beds under similar pro-
(428)

cedures used in the establishment of a drain.

TILING EXISTING DRAINS AT INDIVIDUAL EXPENSE

Individual landowners by written application must
obtain a permit from the Drain Commissioner to tile
county drains on their land at their own expense. The
area of the drain cannot be lessened. See the section
on pages 8 to 16 on improving existing drains for
tiling procedures not covered here,  (425)

ACCESS TO DRAIN (BRANCH DRAINS)

County

d inter-county dr
h parcel of land has d
to the drain, Several alterna ilable in the
event a landowner or group of landowners want a
ich drain o serve part or all of their holdings.
They may petition for an extension or branch drain
using the procedures outlined in the pre
for improving existing drains, They may also petition
to establish a new d

are not

wilys con-

structed so that ea

Cl HCOCss

¢S arc A

vious table

ain,

In addition, a landowner who can get access to a
county drain only by crossing a ne and may
petition the Drain Commissioner for the install
of drain tile or conduit to the county or inter<county
drain. (This provision does not apply to open
ditches.) The Drain Commissioner may authorize the
tile installation if written permission is given by the

ghbor's

on




owners of the wraversed land. If written permission is
not given, the landowner or landowners benefiting
from the drain may follow the procedures outlined
on pages 8 to 16 concerning the establishment and
construction of a drain. The application requires only
the signatures of the petitioning landowner or owners,
Other provisions concerning  the  determination of
practicality and the obtaining of a right of way by the
Drain Commissioner are applicable. (191, 192, 194)

(425)

PUBLIC HEALTH DRAINS

The Drain Code provides that when necessary for
the public health, drains may be petitioned for solely
by townships, villages, ci and other local govern-
mental units with taxation powers. The petition must
be submitted by two or more of these local govern-

ments nissioner if the

1in affects a single county or to the Director of the

I units to the County Drain Cor

dra
Michigan Department of Agriculture if the drain af-
fects more than one county,

I'he procedural steps for this type of drain are very
similar to those {or gencral drains except t

(1) the applications and petitions signed by indi-
vidual landowners are not required; only one petition
is required

(2) the purpose of the drain is public health bene-
fits rather than specific benefits o individual wacts of
land

(%)  the cost of the public health drain must be ap-
portioned entirely among the local governmental units
benefited or causing the drainage problem. (461-538)

WATER MANAGEMENT DISTRICTS

The Water Management District is given a some-
what broader scope than the Drainage District in the
use and development of the water resource. The pro-
cedure for establishing a district must be initiated by
governmental units and not by individuals, Cities,
es, counties and townships may form a Water
Management District to eliminate problems of flood
nage and water conditions which jeopardize the
health and safety of individuals. The district may un-
ke drainage and flood control improvements,
which will increase the value of land and property and
Ivantageous use of water for agriculture, con-
servation, or recr n purposes. (551.76)

vills

make

1. Petition

The proposed water management district area must
represent or include three or more adjacent counties,
on, which states the necessity of the project,

The peti

must be signed by three or more of the governmental
units subject to assessment such as townships, villages,
counties or cities. Il there are more than eight coun-
ties involved, the petition must be signed by at least
three counties. The petition is su tted to the Di-
rector of the Michigan Department of Agriculture.

2. A

| by W Lo M e +

A Watershed Management Commission is formed
and compaosed of:

(1) the Drain Commissioners of each county in-
volved

{£) an additional member from each county ap-
peinted by the County Board of Supervisors

(%) one director of a Seil Conservation District to
represent all of the Soil Conservation Districts in-
volved

(4) one representative for each city or village with
a population of 5,000 or more. Each city with a popu-
lation exceeding 10,000 shall have an additional rep-
ch additional 20,000 inhabitants but
tatives

(5) the Director of the Michigan Department of
Agriculture or his deputy who serves as chairman of
the Commission.

The Commission considers the petition, makes
tentative determination of its sufficiency, necessity and
practicality of project. The Commission approves pre-
liminary plans and cost estimates and makes a tenta-
tive apportionment of costs to each public corporation
to be benfited.

resentative for

annot have more than 10 repres

3. Determination of Necessity—Public Hearing

Preliminary plans and cost estimates are then re-
ferred to a 5 ber Water Board ap-
pointed by the Commission. The board must have at
least one member from each county which is liable for
25 percent or more of the total assessments. A public
hearing is held by the Board to hear objections con-
cerning the preliminary plans and costs. The board
then makes a prel
sity and practicality of the project.

The Board asks for the approval of the preliminary
plans by the State Water Resources Commission. After
approval the Board is authorized to hire qualified
personnel as necessary to make detailed plans and
specification. The plans along with detailed cost esti-
mates are submitted again to the Water Resource
Commission for their approval.

ninary determination of the neces-




4. Final Approval by Water Management
Commission

The Water Management Commission must review
the final plans and adopt them by a 8/5 vote before
construction can commence. The Beard is authorized
to obtain rights-of-way for the project.

5. Apportionment

The Commission tentatively establishes the per-
centage of the cost to be assessed against the various
governmental units, Costs are apportioned in relation
to the benefits received and also on the basis that the
various parts of the watershed contribute to conditions
which make the project necessary. A hearing on ap-
portionments is held and, if necessary, adjustments
are made, The Commission approves the final order
of apportionment by a 3/5 vote,

6. Activities

The Commission may enter into contracts with the
federal government whereby the latter may pay all or
part of the cost of the project. The Commission may
authorize the Board to lease land, to sell water, to co-
operate on erosion control, and to develop recreation-
al facilities. The operation and maintenance of the
project is conducted by the Board. The Board must
prepare an annual budget and recommend assessments
to cover the proposed costs. The Commission holds an
annual hearing on the budget and gives final approval
to the budget.

. Fi ial and Technical Assist

ers interested in financial assistance should check with
personnel in the county office of the Agricultural Sta-
ilization and Conservation Committee to determine
eligibility requi Technical assi e may be
secured from the local office of the U.S. Soil Conserva.
tion Service,

SOIL CONSERVATION SERVICE SMALL WATERSHED
PROGRAM

Under the Watershed Protection and Flood Pre-
vention Act (Public Law 566) , the Secretary of Agri-
culture is authorized to assist local organizations in
planning and paying for certain watershed improve-
ments which aid drainage, irrigation and flood con-
trol. The improvement may also be made for non-
agricultural water management to aid municipal, in-
dustrial and recreational facilities. The watershed im-
provements must be sponsored by a local organization
such as a drainage district, Water Management Dis-
trict, ar unit of local government, They are usually co-
sponsored by the Soil Conservation Districts,

Applications for assistance must be made to the
State Soil Conservation Committce in Lans Local
farmer groups should check with the local office of the
U.S. Soil Conservation Service of the local soil con-
servation district to determine eligibility and applica-
ton requirements.

CORPS OF ENGINEERS FLOOD CONTROL PROGRAM

The U.S. Corps of Army Engineers is authorized by
Congress to cooperate with states and local communi-
ties in planning and paying for certain flood control

Landowners interested in improved drainage have
available to them financial and technical assistance
programs, Some of these programs are outlined here
along with sources of additional information.

FARM DRAINAGE IMPROVEMENTS

The Agricultural Conservation Program of the U.S.
Department of Agriculture shares cost with farmers
for undertaking certain conservation practices includ-
ing tile and open ditch drainage of farmland. Assist-
ance is not available for established legal drains. Farm-

us. Improved drainage of agricultural
mprovement that can be authorized.

Corps of Enginecrs projects usually are large and
may include improvement structures throughout a
watershed. The Corps must work with a local organiza-
tion such as a Drainage District, a Water Management
District, or a unit of local government,

Action for Corps projects is initiated by local in-
terests by contacting their Congressman with a request
that certain improvements be considered by the Fed-
eral Government. Local interests may also request
advice of the Corps of Engineers concerning possible
ar Hlllgt‘ll!t'll[! and p!’fl('fdllrl'!-

F 1
land is 3




PROCEDURES for establishing new drains and improving existing drains

COUNTY DRAINAGE DISTRICTS

(wholly within ene county)

NEW DRAINS Improving Existing Drains
(cleaning, widening, deepening, straightening,
extending, tiling, and relocating)

1. Application to Establish Drainage District

LANDOWNERS MUST 1NITIATE and submit an applica- Not applicable.
tion to the county drain commissioner. The applica-
tion must describe the proposed location and route
of the dr

SioneRs—The application must be signed by at least
10 landowners in the township or townships where the
and to be drained is located. Five of these must be
iable for assessment if the dr
there are fewer than 20 landowners in the proposed
drainage area, then only one of the signers must be
liable for assessment. The dr
require a cash deposit to cover preliminary costs of
establishing a drain. The commissioner should be con-
sulted to determine the exact form of the application,
the copies required, and the number and eligibility

n is established. 1t

in commissioner may

of signers,

VILLAGE, CITY OR TOWNSHIP GOVERNING BODIES mMay
initiate an application if they pay a percentage of the
cost of the drain and if it is necessary for the public
health, The State Highway Department and County
Road Commissions may initiate an application when
necessary for construction and maintenance of high-
jurisdiction. A county

ways under their respectiv
board of health may also initiate an application if the
drain is necessary for public health. (51)

2. Determination of Practicality and Designation of District

AFTER THE APPLICATION 15 MADE by the landowners, Not applicable.
the drain com
cality of the proposed drain. He may do this on his

e ¢ made by 1
surveyor or engineer to determine the arca and rou
of the drain and type of construction most service-
able. The commissioner is not limited to the route
described in the application.

ssioner must determine the practi.

own information or he may

(Continved on pege 10)
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PROCEDURES for establishing new drains and improving existing drains

INTER - COUNTY DRAINAGE DISTRICTS

(district involves more than one county)

NEW DRAINS Improving Existing Drains

(cleaning, widening, deepening, straightening,
extending, tiling, and relocating)

1. Application to Establish Drainage District

LANDOWNERS MUST INITIATE and submit an applica- Nat applicable.
tion to of the county drain commissioners in-
volved. The application must describe the proposed
location and route of the drain.

S s—The number of signers needed is 50 per-
cent of the number of landowners whose land would
be crossed by the proposed drain or abut on a drain
which is along side a road. Only those landowners
who would be liable for assessment may sign. The
inter-county drainage board may require a cash de-
pasit to cover preliminary costs of establishing a drain.

. The commissioners should be consulted to determine

the exact form of the application, the copies required,
and the number and eligibility of signers.

(101

2. Determination of Practicality and Designation of District

AFTER THE APPLICATION 15 MADE by the landowners Naot applicable.
the inter-county drainage board must deter
practicality of the proposed drainage.

Pusric Meeming: The intercounty drainage board
holds a public meeting at which the landowners may
express their views. No vote of the landowners is taken.
The drain commissioners on the board determine the

. practicality of the drain by majority vote.

(Continved on page 11)
9




Procedures for COUNTY District

NEW DRAINS (Continved from page 8/

I¥ A survey 15 MADE it includes detailed plans and
drawings for the drain and an estimate of the cost of
construction. The survey also indicates the boundaries
of the drainage district composed of land that would
be benefited by the proposed drain. The expense of
preparing these plans and estimates of construction
costs become a part of the total cost of the drain which
is paid for by the benefited property owners,

Ir arTER THE SURVEY, the commissioner rules that
the drain is practical, then he files in his office an
order designating the drainage district which describes
the lands to be benefited and liable for assessment and
the location of the drain and its costs,

I¥ THE coMmisstoNER RULES that the proposed drain
is not practical, he must so notify the persons making
the application giving his reasons in writing. The fac-
tors to be weighed in determining practicality are nat
specified in the Drain Code,

Public notice of the order is given in a county news-
paper.
(52,53,54,261)

3.

THE NEXT STEFP is again up to the lowners, They

n to construct the drain.

SioNERs — Any landowner in the drainage district
may sign the petition to construct. The number of
signers needed is two-thirds of the number of land-
owners whose lands would be crossed by the drain
applied for or whose lands abut a highway along side
of which a drain extends.

VILLAGES, CITIES, OR TOWNSHIPS may initiate a peti-
tion only if they singly or in combination will pay
at least 66 percent of the total drain assessment. (71)

Improving Existing Drains

Petition to Construct or Improve Drains

IN THE CASE OF AN IMPROVEMENT, extension, or the
Addition of a Branch to an existing county drain
landowners must submit a petition to the county drain
commissioner setting forth the necessity of the pro-
posed work.

Sicners—The petition for the improvement must be
signed by five landowners in the township or town-
ships where the drain is located. Two of these signers
must be liable for assessment.

IF THE IMPROVEMENT INCLUDES TILING with an inside
diameter in excess of 36 inches, the number of signers
needed is two-thirds of the number of landowners
whose lands would be crossed by the drain applied
for or whose lands abut a highway along side of which
a drain extends,

VILLAGES, CITIES, OR TOwNsHIPS may singly or in
combination initiate a petition only if they pay a
percentage of the assessment at large. (191)

(Continved on poge 12)
10




Procedures for INTER-COUNTY District

NEW DRAINS (Continved from page 9)

., the board
includes de-
5 for the drain and an esti-
The survey also in-
dicates the boundaries of the drainage district com-

IF THE PROPOSED DRAINAGE
orders a survey to be
tailed plans and drawi
mate of the cost of construction.

posed of land that would be benefited by the pr roposed
drs nse of preparing these plans and esti-
mates of construction costs become a part of the total
cost of the drain which is paid for by the benefited
property owners.

1

I¥ THE BOARD RULES that the proposed drain is not
practical, a new application may be filed after 1 year,
The factors to be weighed in determining practicality
are not specified in the Drain Code

1¥ THE BOARD RULES THE DRAIN PRACTICAL, then the
board chairman files in each county office an order
designating the drainage district which describes the
lands to be benefited and liable for assessment, the
location of the drain, and its costs.

Public notice of the order is given in a newspaper
in each affected county. (108,104,105)

Improving Existing Drains

3. Petition to Construct or Improve Drains

THE NEXT STEP is again up to the landowners. They

must petition to construct the drain,

SicnErs — Any landowners in the drainage disrict
may sign the petition to construct, The number ol
signers needed is two-thirds of the number of |
owners whose lands would be crossed by the drain or
whose lands abut a highway along side of which a
drain extends. (121)

-

LANDOWNERS WHO DESIRE TO IMPROVE, extend, or
county drain must

add a branch to an existing inter
submit a petition stating the necessity for such im-
provement to any of the drain commissioners in-
volved,

erRs—The number of signers needed is 50 per-
cent of the number of landowners whose lands would
be crossed by the drain or would abut a highway along
side of which a drain extends.

VILLAGES, CITIES AND TOWNSHIPS may initiate inter-
county drain improvements only if these units pay
a percentage of the costs.

Pusuic Meeming:  Upon receipt of the petition stat-
ing the necesity for improving inter-county drain,
the inter-county drain board must hold a public hear-
ing to determine practicality. If ruled practical by the
board, an engineering survey is then made.  (192)

{Continued on poge 13)




Procedures for COUNTY District

NEW DRAINS

4. Determination of Necessity
WHEN THE DRAIN COMMISSIONER RECEIVES THE PE-

TITON To construct, he then must appoint a board of

of three disi 1 land-

owners within the county but outside of the townships

affected by the drain.

1 Sy 4
deter comj

Pustic MeETinG: A public meeting is held by the
board to determine if the drain is necessary and con-
ducive to public health, convenience, or welfare. Pub-
lic notice of the meeting date and place is given in a
county newspaper and each affected property owne
is notified by mail. The affected property owners may
express their opinion concerning the drain to the
board of determination. The decision on necessity rests
with this board and the decision on necessity is de-
d by a majority vote. No vote of the people at
the meeting is taken. No guidelines on determining
necessity are contained in the statute except that the
drain must be conducive to public health, conven-
f the board finds the drain unneces-
sary the proceedings stop. A new petition may be filed
after 1 year, If found necessary, the drain commission
er then makes the first order of determination which
specifies the location and type of construction,

172)

nce, or welfar

5.

HOR-

AFTER THE DRAIN IMPROVEM HAS BEEN ALS
1zep, the drain commissioner shall attempt to secure a
right-of-way and release of damage for the drain. A

E ase of damag
must be signed and acknowledged by the landowner.
I private property loses its usefulness or if crops arc

destroyed as a result of the construction of the drain,

ages. Rightof-way must be sufficient to provide for
the construction, nprmrinn. and maintenance of the
drain. The width of right-of-way needed is determined
in the plan by the surveyor or engineer.

Ricuts-oF-way—If at the end of 60 days rights-of-
vay have not been released, the drain commissioner
may exercise the power given drainage districts o take

private property for the use and benefiv of the public.

Improving Existing Drains

and Order for Construction

The procedure for determining the necessity of an
improvement to a county drain is identical to the
procedure for determining the necessity for construct-

ing a new county dr.

(191}

Acquisition of Right-of-Way

The procedure for acquiring release of right-of-way
for drain improvements is identical to the procedure
for acquiring right-of-way for new county drains. New

not be nece:

right-of-way n

(195)

(Continued on page 14)
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Procedures for INTER-COUNTY District

NEW DRAINS

Improving Existing Drains

4. Determination of Necessity and Order for Construction

The procedure for determining the necessity of a
new inter-county drain is identical o this procedural
step for new county drains except that the inter-county
drain board acts as the board of determination and
notification of the public hearing is by posting and
publication in a newspaper hav
in the counties affected. (1

1 general circulation

The procedure for determining the necessity for
improving an existing inter-county drain is identical
ains except that
the intercounty drainage board acts as the board of

to this step for improving county d;

determination and notification of the public hearing
is by posting and publication in a newspaper having
general circulation in the counties affected.  (192)

5. Acquisition of Right-of-Way

The procedure for acquiring release of right-of-way
for new inter-county drains is identical to this pro-
cedural step in constructing new county drains.

(127,128,129)

The procedure for acquiring release of right-of-way
for the improvement of inter-county drains is identical
to this procedural step in improving county drains

(128,129,19

(Centinved on poge 15)
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Procedures for COUNTY District

MNEW DRAINS (Continued from page 12) Improving Existing Drains

The commissioner applies to the probate court for the
appointment of three special commissioners who are
disinterested landholders in the county, The court ap-
points the special commissioners after a hearing is held
to hear the affected parties on such items as legality of
the proceedings thus far. These special commissioners
after hearing the affected parties determine if taking
the right-of-way is necessary and the amount of just
compensation.

173,74,75)
6. Letting of Contracts

WHEN ALL RIGHTS-OF-WAY HAVE BEEN ACQUIRED, the THE DRAIN COMMISSIONER MUST sEcURE the release of
drain commissioner proceeds to let material and con- additional right-of-way if needed. He then proceeds
struction contracts to the lowest responsible bidders, to let material and construction contracts to the low-
1221 est responsible bidders.

(221)
7. Apportionment of Costs

THE DRAIN COMMISSIONER MUST AFPORTION the total The procedure for apportioning the costs for a drain
costs of construction on the basis of benefits received. improvement is identical to this procedural step for
The statute does not spell out how benefits are 1o be constructing new county drains, In the event the com-
calculated. The Michigan Supreme Court, however, missioner apportions the cost by the same percentage
has said that the following may be considered: the as the last recorded apportionments, no day of review
effect that drainage will have on the adaptability of is scheduled.
the land for use, the location of the land, the nature 191
of the soil, and other factors pertinent in each in-
stance,

The commissioner must apportion the percentage of
the total cost which will be paid by governmental units
for general benefits to the pub]ié health, convenience,
or welfare and for improvements to roads. These costs
are paid by assessments spread at large in the govern-
mental unit concerned. The remaining percentage is
apportioned to each landholder according to special
benefits received.

REVIEW

Pusuic Meeming — The percentage apportionment
of costs is subject to review. At least one day of re-
view must be held for individual landowners or his

(Continued on poge 16)
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Procedures for INTER-COUNTY District

. NEW DRAINS

Improving Existing Drains

6. Letting of Contracts

WHEN RIGHTS-OF-WAY HAVE BEEN RELEASED, the inter-
county drain board proceeds to let material and con-
struction contracts to the lowest responsible bidders.

(2211

THE INTER-COUNTY DRAINAGE BOARD must secure the
release of additional right-of-way if needed. He then
proceeds to let material and construction con
the lowest responsible bidders.

1221}

cls Lo

7. Apportionment of Costs

THE INTER-COUNTY DRAIN BOARD APPORTIONS THE
involved. In the event

e board cannot ag

total costs among the counties
that the inter-county drai

on
the apportionment among the counties, the Director
of the Michigan Department of Agriculture or his dep-
uty who acts as cb

rman of the

ter-county drainage

pportions the costs. 1f one or more of the coun

ty drain commissioners still is dissatisfied they may re-
quest a meeting of a board of arbitration.

THE BOARD OF ARBITRATION 15 composen of unaf-
fected drain commissioners selected by the dissatisfied
drain commissioners. These board of arbitration mem-
bers then select | or 2 additional unaffected drain
commissioners so that the number is uneven.

Day or Review;
at a time and place where all interested persons may be
heard. The findi of the majority of the board of
arbitration shall be final and conclusive concerning
ch individual drain commis
sioner apportions his counties’ share of the total cost
ner identical 1o the procedure for apportion-
ing costs for a new county drain.

(106,122,125,130)

~The board of arbitration convenes

the apportionment. E

inam

The procedure for apportioning the costs for an
inter-county drain improvement is identical to this
procedural step for constructing new inter-county
drains. In the event the intercounty drainage board
apportions the cost by the same percentage as the last
recorded apportionments, no day of review is sched-
uled.

(192)

(Continved on poge 168}




Procedures for COUNTY District

NEW DRAINS

(Cantinved from page 14)

agent and represe ive of the various units of gov-
crnment Lo present testi concerning the appor-
tionment. Notice of the day of review must be pub
lished and each party subject to assessment notified by
mail.
upon the accepted bids must be available at the meet-
ing places for the day of review. In view of the testi-
mony, the drain commi

10ny

The estimated total cost of the project based

oner may adjust the appor
to him

tionments as ma

APPEALS

Within 10 DAYS AFTER THE DAY OF REVIEW an indi-
vidual dissatisfied with the final apportionment may
apply to the probate court for the appointment of a
board of review. The judge may require
insure the payments of court costs in the event the
apportionment is not changed. The court appoints
three disinterested landholders as a board of review
o hes The
personally view the land, review all of the apportion
ments i
cerni

¢ secm cquita

bond to

the dissatished landholders. board must

d by majority vote make a final decision con-
the apportionment.

(1 52-3-4‘5-6:

Procedures for COUNTY and INTER-COUNTY Districts

8.

ALL EXPENSES INCURRED IN THE ESTABLISHMENT and
construction or cleanout become part of the ol

costs ch ble to those who benefit from the im-

provement.

These costs include:

contract costs for materials and construction

all compensation and expenses for boards of review
and special commissioners

cost of appeals, probate fees

legal lees

publishing fees

engineering fees.

Not all of these costs are incurred on ev

y improve
ment

I'he cost of materials and construction will include
a charge for interest. It is not possible to dete
the amount of interest and it does not :

ine

1|1r.'ar as u
ate cost item. However, the longer the period of

erea ok in agriculture and home
. Couperative Extenvion Service,
14

=
Jume 35,

reomamics, Alichigan State U,
Wichigan State University, East L.

Levy and Collection of Drain Taxes

¢ the interest cost will

on, a contingency charge is made, not less

t of the total costs, 1o

than 10 nor more

han 15 perc

provide for emergencies,

The drain commissioner uses the apportionment
percentage discussed in the previous step in making
an assessment roll based on the total cost of the drain,
The drain tax is a lien on the prope

(261,265)

STEP No. 8., the procedure for levying and collect-
ing drain taxes, is the same procedure for all types of
drains—county, inter-county, new, or existing. In the
case of an inter-county drain project, each county
levies and collects its share of the inter-county drain
assessment,

(261,265)

perating. N. P
resr, May 8 and
u-ru. A4—SM =08

tity and the U.S. Department of Agricullure ¢
Frinted ‘end diitrlvated wnate eit of &
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